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Firms Continue to Adopt Fee-Shifting Bylaws 
Despite Pending Legal Challenge 

Fee-shifting bylaws that require shareholders who sue companies to pay 
the legal fees if they lose in court continue to gain steam despite a 
current legal challenge to them before the Delaware Chancery Court. 
Read More... 

SEC Says Shareholder and Management Proxy 
Access Proposals Conflict 

On December 1, the SEC shot down a proxy access proposal submitted 
to Whole Foods by Jim McRitchie, deciding that a management proposal 
with much different parameters conflicted with McRitchie's resolution. 
Read More... 

PCAOB Chair Says Need for Audit Quality is 
Stronger than Ever 

Jim Doty, chair of the Public Company Accounting Oversight Board, told 
those gathered for a December 3 Chamber of Commerce conference on 
the future of financial reporting that the need for audit quality is stronger 
than ever in today's over-emphasis on short-termism. 
Read More... 

New Study Finds Disconnect Between Long-Term 
Performance and CEO Pay 

For the vast majority of S&P 1500 companies, there is a major 
disconnect between corporate operating performance, shareholder 
value and incentive plans for executives, reports a new study written by 
Organizational Capital Partners and commissioned by the Investor 
Responsibility Research Center Institute. 
Read More... 
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Firms Continue to Adopt Fee-Shifting Bylaws Despite Pending Legal 
Challenge 
Fee-shifting bylaws that require shareholders who sue companies to pay the legal fees if they lose in court 
continue to gain steam despite a current legal challenge to them before the Delaware Chancery Court. A recent list 
compiled by Kessler Topaz Meltzer & Check reveals that 42 companies have adopted these bylaws in the past 
several months. 
 
Many of these firms adopt these bylaws in conjunction with exclusive forum bylaws specifying that shareholders 
who want to sue companies over matters involving internal affairs must sue in a court in a specific state. The 
boards at 32 of the companies on the list passed both bylaws that would restrict where they can file suit and those 
that require shareholders to pay if they lose in court. 
 
In addition to the double whammy of fee-shifting and forum selection bylaws, one company went for the triple 
threat. GWG Holdings' board passed fee-shifting and exclusive forum bylaws as well as a bylaw requiring that 
shareholders owning at least 3 percent of the company's outstanding shares must approve plans to file a derivative 
suit against the company. 
 
Two other companies adopted fee-shifting bylaws and eliminated their common fund and corporate benefit 
doctrines. Corporate benefit doctrines allow for the award of fees to a shareholder who successfully litigates 
against a corporation in a manner that creates a benefit for the corporation but does not create a common fund or 
a quantifiable sum that is attributable to the litigation. Common fund doctrine allows a litigant who creates, 
discovers, increases, or preserves a fund to which others also have a claim to recover litigation costs and 
attorney's fees from that fund. 
 
The timing on the adoption of some of these bylaws raises questions. The boards at two of the listed firms 
approved the bylaws just before the release of information that could warrant derivative or class action filings. 
Lannett adopted its fee-shifting bylaw one day after receiving a subpoena from the Connecticut attorney general 
related to a price fixing investigation. American Spectrum Realty adopted its bylaw just after delinquent filings 
came to light and amid various lawsuits with former executives and business partners, some of whom have alleged 
that the CEO engaged in self-dealing and fraud. 
 
The timing of adoption comes into play in a case before the Delaware Chancery Court that could test the 
applicability of fee-shifting bylaws. 
 
In Strougo v. Hollander, a minority shareholder filed a suit against First Aviation Services and its board alleging a 
breach of fiduciary duty. The amended complaint included a challenge to the company's fee-shifting bylaw. 
 
That bylaw appears to have been adopted by the board after the company conducted a 10,000:1 reverse stock 
split that had the effect of removing all of the company's public shareholders. "To the extent that fee shifting bylaws 
rely on an 'implied contract' theory, meaning that the bylaw is treated as a contract between the shareholders and 
the company, the bylaw should be invalid on that basis alone," said Lee Rudy, an attorney with Kessler Topaz 
Meltzer & Check. 
 
The validity of the bylaw will be considered before the other issues in the case, and if the plaintiff succeeds, the 
bylaw would be struck down without the court needing to decide on the larger issue of whether fee-shifting bylaws 
are generally valid, Rudy explained. If the court does that, the decision will probably be of little consequence to 
other companies. "If that argument is denied, the court will then likely need to address the larger issues, which 
would likely make the case very significant," he noted. 
 
A May 8 decision by the Delaware Supreme Court in ATP Tours, Inc. v. Deutscher Tennis Bund said directors of a 
non-stock corporation could lawfully adopt a bylaw provision shifting litigation costs to the losing party in the 
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context of disputes between the corporation and its members. Many observers believed that ruling also can be 
applied to regular stock companies incorporated in Delaware. 
 
CII repeatedly has voiced strong opposition to these bylaws. Late last month, a group of Council members sent 
a letter to the chair of the Delaware Bar's Section of Corporation Law and to Delaware Governor Jack Markell 
asking them to take immediate action "to ensure that Delaware maintains its preeminence in the field of corporate 
law, and to protect the very underpinnings of our publicly traded financial markets." Later in the month, CII sent 
a letter to the same section asking it to formulate and recommend to the Delaware General Assembly amendments 
to Delaware General Corporation Law that would overturn or narrow the Delaware Supreme Court decision in ATP 
Tour, Inc. v. Deutscher Tennis Bund. 
 
The Delaware General Assembly had been considering a bill which would clarify that, unless permitted by statute, 
"neither the certificate of incorporation nor the bylaws of any [stock] corporation may impose monetary liability, or 
responsibility for any debts of the corporation, on any stockholder." After intense lobbying by the Chamber of 
Commerce's Institute for Legal Reform, the assembly decided to delay a vote on the bill. 
 
In addition to urging the Delaware Bar to take action, a group of CII members sent letters to ISS and Glass Lewis 
asking the proxy advisory firms to adopt "a policy recommending that shareholders vote against the reelection of 
any director who uses bylaw amendments as a weapon to eliminate stockholder rights." 
 
To express its opposition to these bylaws in a more public forum, the Council submitted a letter to The Wall Street 
Journal responding to a November 14 op-ed by Lisa A. Rickard, entitled, "Delaware Flirts with Encouraging 
Shareholder Lawsuits." The letter says the ATP decision "profoundly weakens the ability of investors to hold 
boards and management accountable via the courts" and it urges the Delaware General Assembly to take action to 
overturn or narrow the decision to "protect company accountability to owners and serve the interests of Delaware 
in maintaining its preeminence in the field of corporate law." 

SEC Says Shareholder and Management Proxy Access Proposals Conflict 
On December 1, the SEC shot down a proxy access proposal submitted to Whole Foods by Jim McRitchie, 
deciding that a management proposal with much different parameters conflicted with McRitchie's resolution. 
 
The proposal filed by McRitchie asked the company to allow shareholder groups holding a 3 percent stake for 
three years to have their director nominees included on the company's proxy ballot. The company's proxy access 
proposal, which it told the SEC it planned to adopt with shareholder approval as a bylaw amendment, would 
require one investor to hold a 9 percent stake for five years before their nominee could appear on the ballot. 
 
The company requested that the SEC grant no-action relief from McRitchie's proposal, arguing that it "directly 
conflicts" with the bylaw amendment that it is proposing. Its letter to the commission also said the inclusion of both 
proposals would present alternative and conflicting decisions for shareholder and create the potential for 
inconsistent and ambiguous results. The correspondence also pointed out that in the past the commission has 
stated that a company's proposal need not be "identical in scope or focus for the exclusion to be available." 
 
McRitchie sent a response arguing that "the proposal by the management of Whole Foods is sham, submitted with 
the clear interest of denying proxy access to shareholder nominees." He pointed out that the single largest 
shareholder of the company owns just a 5.4 percent stake, so the proposal is virtually unusable. McRitchie also 
argued that if the commission granted no-action relief in this case, it would signal to boards that they can exclude 
shareholder proposals by substituting any proposal on the same general subject, even if the proposal would be 
highly improbable to achieve, or have no impact, if passed. 
 
McRitchie points out that in the past, companies have employed similar no-action tactics to have proposals on 
special meetings and written consent omitted from their proxy statements. In those cases, shareholder proposals 
asked for approval by 10 percent of shareholders to exercise the right to act by written consent or call a special 
meeting. The companies told the SEC they intended to include on their proxy statements proposals requiring 25 
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percent of shareholders to approve those actions. The commission allowed them to omit the shareholder 
proposals, agreeing with the companies' argument that the management and shareholder proposals conflicted. 

PCAOB Chair Says Need for Audit Quality is Stronger than Ever 
Jim Doty, chair of the Public Company Accounting Oversight Board, told those gathered for a December 3 
Chamber of Commerce conference on the future of financial reporting that the need for audit quality is stronger 
than ever in today's over-emphasis on short-termism. He noted that high-speed traders now dominate trading 
volume, average holding periods are down relative to previous decades, and polls show greater pressure on short-
term results in the boardroom since the financial crisis. 
 
He identified the following three primary areas of audit vulnerability: 
  

• Audit firms are earning less revenue in proportion to their total revenue from audits and in the next 10 
years audits may contribute less than 10 percent of the total revenue that firms receive. 

• Engagement partners remain anonymous. 
• Investors do not know how much of the external audit was performed by a third-party that may be outside 

the reach of PCAOB inspection. 
  

Doty said the transparency of the engagement partner's name plays a crucial role in the quality of the audit, 
according to empirical research done in markets overseas where transparency already exists. Opposition to this 
practice remains relatively strong because litigation risk is a concern for the audit industry if a name appears on the 
10-K. Doty suggested the possibility of auditors reporting the name to the PCAOB in a new form that would be 
available to investors on a delayed basis. A final standard is expected to be released soon, according to Doty. Also 
in the pipeline is a concept release on audit quality indicators in the first quarter of 2015, he said. 
 
Doty noted that the external auditor's report has not significantly changed since the FDR administration. Yet in 
places like the U.K., auditors have already begun expanding the report. (An example raised by Doty can be seen is 
the recent KPMG report for Rolls-Royce, found on page 130.) The IAASB and the EU Parliament also have made 
progress on expanding the audit report to include more perspective from the auditor.  
 
A mandatory periodic bid process for auditors in the U.K. has produced surprising results, he said. While many 
observers had expected virtually all companies to "retain and explain," a significant number actually switched 
auditors. Another unexpected outcome has been that audit fees in the U.K. have gone down, in contrast with some 
predictions that fees would substantially increase. Doty said the PCAOB is studying these outcomes. 
 
Audit deficiencies continue to be uncovered by the PCAOB said Doty, noting that out of 219 external audit opinions 
recently inspected by the PCAOB, 85 should not have been issued thanks to insufficient documentation and/or 
controls assuring the accuracy of the audit. 
 
Jim Schnurr, who is the new SEC chief accountant, told those at the Chamber conference that his first priority is 
making a recommendation on the International Financial Reporting Standards (IFRS). Schnurr pointed out that 
IFRS in its current state is more closely aligned in many respects with U.S. standards than in earlier years. At the 
same time, he said U.S. investors do not appear to be "pounding the table" for the adoption of IFRS. 
 
Schnurr said comparability and consistency are cornerstones of U.S. financial reporting, and that "you should get 
the same answer for the same transaction" for different companies. He said the revenue recognition project will be 
a failure if it results in "diversity" across companies in the treatment of the same transaction.  

New Study Finds Disconnect Between Long-Term Performance and CEO 
Pay 
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For the vast majority of S&P 1500 companies, there is a major disconnect between corporate operating 
performance, shareholder value and incentive plans for executives, reports a new study written by Organizational 
Capital Partners and commissioned by the Investor Responsibility Research Center Institute. 
 
The research finds that economic performance explains only 12 percent of variance in CEO compensation. 
 
Other highlights from The Alignment Gap Between Creating Value, Performance Measurement and Long-Term 
Incentive Design also include: 
  

• Nearly 25 percent of companies have no long-term performance based awards at all, relying instead on 
stock options and time-based restricted stock in their long-term compensation plans. 

• More than 60 percent of the variance in CEO pay is explained by company size, industry, and existing 
company pay policy. 

• Some 75 percent of companies have no balance sheet or capital efficiency metrics in their disclosed 
performance measurement and long-term incentive plan design. 

• Only 17 percent of companies specifically disclose return on invested capital or economic profit as a long-
term performance measure for long-term executive compensation. 

• Only 10 percent of all long-term incentives have a disclosed longest performance period for named officers 
of greater than three years. 

  
"These findings indicate there is a critical need for a fundamental re-examination of measurement and executive 
compensation so as to incent sustained corporate economic performance," said Jon Lukomnik, executive director 
of the Investor Responsibility Research Center Institute. "This means reducing the overwhelming dependence of 
large U.S. companies on total shareholder return (TSR) as a dominant performance and incentive compensation 
metric. TSR is not a direct measure of operating performance," he added. 
  
The study suggests that the majority of companies could enhance long-term value creation and long-term incentive 
plan design by: 
  

• Applying value-based performance metrics such as return on invested capital and/or economic profit in 
performance measurement design while migrating away from the dominant use of total shareholder return 
or earnings per share; 

• Adding future value improvement drivers (i.e. innovation, customer loyalty) to the performance metrics mix 
and long-term incentive plan design; 

• Extending the longest accountable performance-period for named executive officers to a period longer 
than three years; 

• Stabilizing the performance metrics and peer groups used in long-term incentive design to the extent 
possible; and 

• Creating coherent and coordinated reporting on business performance, executive rewards, and disclosures 
for investors. 

News from CII  
Welcome New Members! 
CII welcomes Walgreens as a Corporate General Member and BNY Mellon (which previously was a member) as 
an Educational Sustainer. 
 
Policies Committee Invites Comments on Vesting Acceleration Policy  
The Policies Committee recently adopted an amendment to the Executive Compensation section of Council's 
corporate governance policies to address the acceleration of unvested awards held by executives at the time of a 
change in control.Council members are invited to review the language and submit comments to Glenn Davis 
at glenn@cii.org Any comments received on or before Friday, December 12, will be circulated to the full board in 
advance of its vote on January 27. Should the board adopt the language, it will go to a final vote by General 
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Members on April 1 at the spring conference. 
 
Events: 
Teleconference: 2015 Proxy Season Preview  
December 16 from 12:00 - 1:00 PM ET 
 
2015 Spring Conference  
March 30 - April 2, 2015 

FYI 
SWIB Seeks Chief Legal Counsel 
The State of Wisconsin Investment Board is looking for a chief legal counsel. Information about the position and 
how to apply can be found on the Member Job Board on the CII Web site.   
  

    
    

News Clips 
For the week of November 27 - December 4, 2014 

Encouraging Public Service, Through Wall Street's "Revolving Door" - DealBook  
The boards of Wall Street's biggest banks recently received a letter posing a provocative question.  
  
The SEC Is Broken - ThinkAdvisor 
Several factors make it difficult for the SEC to efficiently fulfill its mandates. 
  
Slamming the Window on Investors - The Shareholder Forum 
It's becoming a full-time job cataloging the contortions some companies go through to avoid addressing their 
shareholders' concerns.  
  
BNY Mellon Is Latest Firm to Yield to Activist Investor - The Wall Street Journal 
Bank of New York Mellon Corp. , the nation's oldest bank, gave Nelson Peltz 's investment firm a seat on its board, 
joining a raft of companies that have recently opened the door to activists and headed off bruising public fights. 
  
SEC on Lookout for Web-Based Pyramid Schemes - The Wall Street Journal 
Illustrated by a sack full of dollar bills, the online pitch was simple: an "amazing and irresistible" opportunity to join a 
global direct-sales travel company, recruit others and enjoy a share of the profits. 
  
Get the SEC Out of the PR Business - The Wall Street Journal 
Press releases are par for the course when the Securities and Exchange Commission files a case in federal court 
that it must later prove to a judge or jury. 
  
Norway Sovereign Wealth Fund Vows to Assess Fossil Fuel Assets on Case-by-Case Basis - Business Green 
Norway's giant sovereign wealth fund will not divest from coal and oil assets, but will instead consider carbon-
intensive companies on a "case-by-case" basis, fuelling hopes it could shift its investment focus away from some of 
the world's most polluting firms. 
  
IFC Helps Promote Best Practice in Corporate Governance in Europe and Central Asia - The Financial 
IFC's Corporate Governance Program in Europe and Central Asia, funded by Switzerland's State Secretariat for 
Economic Affairs, together with law firm Eristavi & Partners, the Georgian Institute of Directors, the Georgian 
Banking Training Centre and PMO Business Consulting, hosted more than 25 representatives from partners from 
10 countries, in Tbilisi this week. 
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India Overtakes China in Corporate Governance Rankings - International Business Times 
India has emerged as the leader in global developing markets for having the clearest and most comprehensive 
policies on corporate governance, according to a latest study. 
  
Bramwell's Lunch Beat: Big Four Firm's Audit Work May be Banned in Saudi Arabia - Accounting Web 
The Public Company Accounting Oversight Board is getting mixed feedback on its initial ideas for revising guidance 
on auditing fair value measurements and accounting estimates, Tammy Whitehouse of Compliance Week wrote on 
Nov. 26. 
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