
 

 
 
 
 
 

Draft policy for CII member comment 

On July 8, 2014, the Policies Committee adopted a proposed addition to CII’s corporate 

governance policies.  CII members are invited to submit comments for the full board’s 

consideration prior to a board vote on July 22. If the board approves the new language, 

General Members will vote on it at CII’s fall conference in Los Angeles.  

 

2.15 Directors with Conflicts  

A director with a conflict of interest in a matter before the board should immediately 

communicate all facts about the conflict and abstain from voting on the matter.   

Deliberation on the matter should take place only among non-conflicted directors. The 

content of the deliberations, both verbal and written, should not be shared with the 

conflicted director.   

Prior to deliberation, the non-conflicted directors should have discretion to invite the 

conflicted director to share information that could help inform the vote. The conflicted 

director should comply if such communication is not prohibited.  

Background & Intent 

While the Council has a fulsome policy on director independence, it does not currently 

have a policy on directors with conflicts in proposed transactions put before the board.  

The fiduciary duty of loyalty requires a director to put the interests of the corporation and 

its shareholders ahead of his or her own interest. 1  A director with a conflict of interest 

in a board decision under consideration may risk violating that duty if he or she 

participates in the decision. The proposed policy provides guidance for the review 

process of potential transactions in which a director has a conflict. 

Delaware General Corporation Law does not specify a line of demarcation between a 

conflicted and non-conflicted director; it leaves that determination to case-by-case 

                                            
1
 This interpretation of the duty of loyalty was expressed in the key decision Cede & Co. v. Technicolor. 

See Christopher M. Forrester and Celste S. Ferber, Fiduciary Duties and other Responsibilities of 
Corporate Directors and Officers, fifth edition, p. 21 at 
http://www.mofo.com/files/Uploads/Images/RRDonnelley-2012-Fiduciary-Duties.pdf.  
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judicial review. The Model Business Corporation Act aims to create a bright-line test for 

the determination of a conflicted transaction, but it is not without ambiguity.2 Like the 

Delaware code, it is not the intent of this policy to identify every scenario for which a 

director should be considered conflicted.  

For the purpose of this policy, conflicted status encompasses, at a minimum, employees 

and directors of the counterparty; investors in the counterparty; employees and directors 

of entities with investments in the counterparty; and investors in entities with 

investments in the counterparty.  

The policy covers conditions where the execution of the proposed transaction would be 

material to the director’s individual economic circumstances.3  Additionally, it 

encompasses circumstances of divided loyalty between the two parties that may not 

involve a material, individual economic stake in the outcome.4  

In order to preserve the integrity of the board’s oversight function, a conflicted director 

must not only abstain from the vote itself, but also from deliberations that lead to that 

vote. The second sentence of the proposed policy is meant to support this more 

comprehensive approach to insulating non-conflicted directors from the conflicted 

director’s influence. 

A conflicted director’s total recusal from the process may not always serve 

shareholders’ best interests. For example, in some circumstances a conflicted director 

may possess technical knowledge about the terms of a potential business transaction 

involving the company. That information may be important to the non-conflicted 

directors’ assessment of whether the proposed transaction is worthwhile for 

shareholders. The proposed policy holds that as long as sharing the information is not 

prohibited—whether by statute, confidentiality agreement or otherwise—the conflicted 

director should be able to provide the information, but only at the request of the non-

conflicted directors. 

Delaware law provides that in order to “cleanse” a self-dealing transaction, it must be 

demonstrated that the transaction was either a) entirely fair; b) approved by non-

                                            
2
 See James D. Cox, Managing and Monitoring Conflicts of Interest: Empowering the Outside Directors 

with Independent Counsel, p. 1081 at 
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1570&context=faculty_scholarship.  
3
 The Delaware Supreme Court applies this test to rebut the presumption of independence from a 

transaction. See John L. Reed, 2013 Delaware Decisions and What they Mean for 2014, available at  
https://blogs.law.harvard.edu/corpgov/2014/02/20/2013-delaware-decisions-and-what-they-mean-for-
2014/  
4
 Examples include board members of the counterparty and former employees of the counterparty. These 

individuals may stand to receive little or no financial gain as a result of the transaction, but nonetheless 
should be considered conflicted in light of their high risk of divided allegiance.   
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conflicted shareholders; or c) approved by non-conflicted directors.  In order for the 

latter two options to qualify, the approving entity must have received full disclosure of 

material facts relevant to its decision.5  Furthermore, the duty of care requires directors 

to be adequately informed before making any corporate decision.6 Consistent with these 

expectations, the third paragraph of the proposed policy increases the likelihood of key 

information held by a conflicted director reaching the non-conflicted directors.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
5
 See Claire Hill and Brett McDonnell, Sanitizing Interested Transactions, p. 910 available at 

http://djcl.org/Archive%20Pages/Article%20PDFs/36-3%20Final/7-Hill-McDonnell.pdf.  
6
 Ibid. at 908. 
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